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HAMILTON
To the People of the State of New York:
WE PROCEED now to an examination of the judiciagpartment of the proposed government.

In unfolding the defects of the existing Confederat the utility and necessity of a federal
judicature have been clearly pointed out. It is l#ss necessary to recapitulate the considerations
there urged, as the propriety of the institutionthe abstract is not disputed; the only questions
which have been raised being relative to the maohepnstituting it, and to its extent. To these
points, therefore, our observations shall be caafin

The manner of constituting it seems to embraceetBeseral objects: 1st. The mode of appointing
the judges. 2d. The tenure by which they are td tiw¢ir places. 3d. The partition of the judiciary
authority between different courts, and their tiels to each other.

First. As to the mode of appointing the judgess iBithe same with that of appointing the officers
of the Union in general, and has been so fullyu#sed in the two last numbers, that nothing can be
said here which would not be useless repetition.

Second. As to the tenure by which the judges ateotd their places; this chiefly concerns their
duration in office; the provisions for their suppdhe precautions for their responsibility.

According to the plan of the convention, all judgéso may be appointed by the United States are
to hold their offices during good behavior; whighconformable to the most approved of the State
constitutions and among the rest, to that of thageS Its propriety having been drawn into question
by the adversaries of that plan, is no light symptaf the rage for objection, which disorders their
imaginations and judgments. The standard of goddhber for the continuance in office of the
judicial magistracy, is certainly one of the mostiuable of the modern improvements in the
practice of government. In a monarchy it is an #&nebarrier to the despotism of the prince; in a
republic it is a no less excellent barrier to thereachments and oppressions of the representative
body. And it is the best expedient which can beis#l/in any government, to secure a steady,
upright, and impartial administration of the laws.

Whoever attentively considers the different departte of power must perceive, that, in a
government in which they are separated from eablerpthe judiciary, from the nature of its
functions, will always be the least dangerous ® fblitical rights of the Constitution; because it
will be least in a capacity to annoy or injure théfhe Executive not only dispenses the honors, but
holds the sword of the community. The legislatupe anly commands the purse, but prescribes the
rules by which the duties and rights of every eltizare to be regulated. The judiciary, on the
contrary, has no influence over either the swortherpurse; no direction either of the strengtbfor
the wealth of the society; and can take no aces®lution whatever. It may truly be said to have
neither FORCE nor WILL, but merely judgment; andstultimately depend upon the aid of the
executive arm even for the efficacy of its judgnsent



This simple view of the matter suggests severalon@mt consequences. It proves incontestably,
that the judiciary is beyond comparison the weaké#te three departments of power(1); that it can
never attack with success either of the other amat that all possible care is requisite to endlle i
defend itself against their attacks. It equallyas that though individual oppression may now and
then proceed from the courts of justice, the gdrdrarty of the people can never be endangered
from that quarter; | mean so long as the judicramains truly distinct from both the legislaturelan
the Executive. For | agree, that "there is no typeif the power of judging be not separated from
the legislative and executive powers."(2) And iby@s, in the last place, that as liberty can have
nothing to fear from the judiciary alone, but wodldve every thing to fear from its union with
either of the other departments; that as all thecef of such a union must ensue from a dependence
of the former on the latter, notwithstanding a ne@hiand apparent separation; that as, from the
natural feebleness of the judiciary, it is in cooal jeopardy of being overpowered, awed, or
influenced by its co-ordinate branches; and thataihing can contribute so much to its firmness
and independence as permanency in office, thisitgualay therefore be justly regarded as an
indispensable ingredient in its constitution, amda great measure, as the citadel of the public
justice and the public security.

ion.
By a limited Constitution, | understand one whiabntains certain specified exceptions to the
legislative authority; such, for instance, as thahall pass no bills of attainder, no ex postdac
laws, and the lik

id. Without this, dflet reservations of particular rights or privileges
would amount to nothing.

Some perplexity respecting the rights of the cotmtgronounce legislative acts void, because
contrary to the Constitution, has arisen from amgmation that the doctrine would imply a
superiority of the judiciary to the legislative pemvlt is urged that the authority which can dezlar
the acts of another void, must necessarily be supter the one whose acts may be declared void.
As this doctrine is of great importance in all thenerican constitutions, a brief discussion of the
ground on which it rests cannot be unacceptable.

ted
id. No legislativ

act, therefore, contrary to the Constitution, canvhlid. To deny this, would be to affirm, that the

deputy is greater than his principal; that the aetvys above his master; that the representatives o
the people are superior to the people themselias;nien acting by virtue of powers, may do not
only what their powers do not authorize, but whatytforbid.

If it be said that the legislative body are themeslthe constitutional judges of their own powers,
and that the construction they put upon them i<lemive upon the other departments, it may be
answered, that this cannot be the natural presompthere it is not to be collected from any

particular provisions in the Constitution. It istrmtherwise to be supposed, that the Constitution
could intend to enable the representatives of #eple to substitute their will to that of their

irreconcilable variance between the two,



Nor does this conclusion by any means supposee&istipy of the judicial to the legislative power.
It only supposes that the power of the people gesar to both; and that where the will of the
legislature, declared in its statutes, stands ipospion to that of the people, declared in the
Constitution, the judges ought to be governed leyléitter rather than the former. They ought to
regulate their decisions by the fundamental laather than by those which are not fundamental.

This exercise of judicial discretion, in determigibetween two contradictory laws, is exemplified
in a familiar instance. It not uncommonly happdhsat there are two statutes existing at one time,
clashing in whole or in part with each other, aedtheer of them containing any repealing clause or
expression. In such a case, it is the provincehefdourts to liquidate and fix their meaning and
operation. So far as they can, by any fair consttacbe reconciled to each other, reason and law
conspire to dictate that this should be done; wiiei® is impracticable, it becomes a matter of
necessity to give effect to one, in exclusion & tther

g. It is a rule not enjoined ugwncourts by legislative provision, but adoptgd b
themselves, as consonant to truth and proprietythio direction of their conduct as interpreters of
the law. They thought it reasonable, that betwéeninterfering acts of an EQUAL authority, that
which was the last indication of its will shouldveathe preference.

But in regard to the interfering acts of a supeaod subordinate authority, of an original and
derivative power, the nature and reason of thegthidicate the converse of that rule as propeeto b
followed. They teach us that the prior act of aesigr ought to be preferred to the subsequentfact o
an inferior and subordinate authority; and that oadingly, whenever a particular statute
contravenes the Constitution, it will be the dufytiee judicial tribunals to adhere to the lattedan
disregard the former.

It can be of no weight to say that the courts, lenfretense of a repugnancy, may substitute their
own pleasure to the constitutional intentions @ tagislature. This might as well happen in the
case of two contradictory statutes; or it mightveedl happen in every adjudication upon any single
statute. The courts must declare the sense ofategdnd if they should be disposed to exercise
WILL instead of JUDGMENT, the consequence wouldaiyube the substitution of their pleasure
to that of the legislative body. The observatidnt prove any thing, would prove that there ought
to be no judges distinct from that body.

If, then, the courts of justice are to be consideas the bulwarks of a limited Constitution against
legislative encroachments, this consideration affibord a strong argument for the permanent tenure
of judicial offices, since nothing will contribu much as this to that independent spirit in the
judges which must be essential to the faithful anance of so arduous a duty.
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they speedily give place to better information, amore deliberate reflection, have a tendency, in
the meantime, to occasion dangerous innovatiotiseilgovernment, and serious oppressions of the

minor party in the communit ver
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ody. Until the pedyalee, by some solemn and authoritative act,
annulled or changed the established form, it igibign upon themselves collectively, as well as
individually; and no presumption, or even knowledgé their sentiments, can warrant their

representatives in a departure from it, prior tohsan act. But it is easy to see, that it wouldineq

an uncommon portion of fortitude in the judges w ttieir duty as faithful guardians of the

Constitution, where legislative invasions of it haden instigated by the major voice of the
community.

But it is not with a view to infractions of the Csirtution only, that the independence of the judges
may be an essential safeguard against the efféatscasional ill humors in the society. These
sometimes extend no farther than to the injuryhefprivate rights of particular classes of citizens
by unjust and partial laws. Here also the firmnafsthe judicial magistracy is of vast importance in
mitigating the severity and confining the operatairsuch laws. It not only serves to moderate the
immediate mischiefs of those which may have beessgr but it operates as a check upon the
legislative body in passing them; who, perceivilgttobstacles to the success of iniquitous
intention are to be expected from the scruplesefcourts, are in a manner compelled, by the very
motives of the injustice they meditate, to quathgir attempts. This is a circumstance calculated t
have more influence upon the character of our gowents, than but few may be aware of. The
benefits of the integrity and moderation of theigiaty have already been felt in more States than
one; and though they may have displeased those ewbibsster expectations they may have
disappointed, they must have commanded the estewimapplause of all the virtuous and
disinterested. Considerate men, of every descrippaght to prize whatever will tend to beget or
fortify that temper in the courts: as no man casire that he may not be to-morrow the victim of a
spirit of injustice, by which he may be a gainerdy. And every man must now feel, that the
inevitable tendency of such a spirit is to sapfthdations of public and private confidence, and t
introduce in its stead universal distrust and dssr
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power of making them was committed either to thedtxive or legislature, there would be danger
of an improper complaisance to the branch whichs@esed it; if to both, there would be an
unwillingness to hazard the displeasure of eittig¢g the people, or to persons chosen by them for
the special purpose, there would be too great@odigson to consult popularity, to justify a rel@n
that nothing would be consulted but the Constituaod the laws.

is
. It has been frequently remarked, with

great propriety, that a voluminous code of lawens of the inconveniences necessarily connected
with the advantages of a free government. To awamidarbitrary discretion in the courts, it is
indispensable that they should be bound down gt stles and precedents, which serve to define
and point out their duty in every particular cabBattcomes before them; and it will readily be
conceived from the variety of controversies whicbvgout of the folly and wickedness of mankind,
that the records of those precedents must unavgigatell to a very considerable bulk, and must
demand long and laborious study to acquire a coenp&nhowledge of them. Hence it is, that there




can be but few men in the society who will havdisignt skill in the laws to qualify them for the
stations of judges. And making the proper dedustifam the ordinary depravity of human nature,
the number must be still smaller of those who unite requisite integrity with the requisite
knowledge. These considerations apprise us, tkagdlkernment can have no great option between
fit character; and that a temporary duration iniceff which would naturally discourage such
characters from quitting a lucrative line of praetito accept a seat on the bench, would have a
tendency to throw the administration of justiceoimtands less able, and less well qualified, to
conduct it with utility and dignity. In the preseatrcumstances of this country, and in those in
which it is likely to be for a long time to coménet disadvantages on this score would be greater
than they may at first sight appear; but it mustbefessed, that they are far inferior to thosectvhi
present themselves under the other aspects otibijecs.

Upon the whole, there can be no room to doubt ttatconvention acted wisely in copying from
the models of those constitutions which have esstaddl good behavior as the tenure of their
judicial offices, in point of duration; and that & from being blamable on this account, theinpla
would have been inexcusably defective, if it hadhted this important feature of good government.
The experience of Great Britain affords an illumigs comment on the excellence of the institution.
PUBLIUS

1. The celebrated Montesquieu, speaking of thegs;: $&f the three powers above mentioned, the
judiciary is next to nothing."—Spirit of Laws. Vdl.page 186.

2. ldem, page 181.

3. Vide Protest of the Minority of the ConventiohRennsylvania, Martin's Speech, etc.



